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In the Court of Appeals of the District of Columbia. 


No. 2343. 

Le Roy Mark, Plaintiff in Error, 

YS. 

District of Columbia. 


a No. 376669. 

In the Police Court of the District of Columbia, July Term, 1911. 

District of Columbia 
ys. 

Leroy Mark. 

Information for Violation of Licence Law. 

Be it remembered, that in the Police Court of the District of Co¬ 
lumbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above entitled cause, to wit: 


1 In the Police Court of the District of Columbia, March Term, 

A. D. 1911. 

The District of Columbia, ss: 

Edward H. Thomas, Esq., Corporation Counsel, by Gus A. 
Schuldt, Esq., Assistant Corporation Counsel, who for the District 
of Columbia prosecutes in this behalf in his proper person, comes 
here into Court, and causes the Court to be informed, and complains 
that Leroy Mark late of the District of Columbia aforesaid on the 
— day of March in the year A. D. nineteen hundred and eleven 
in the District of Columbia aforesaid, did fail to pay the wheel tax 
of Five ($5.00) dollars due and payable to the District of Columbia 
for the year ending May 18th, 1911, on a certain two seated, three 
passenger automobile, owned and operated by-the said Mark in the 
District of Columbia: but has neglected and refused to pay the said 
wheel tax of Five ($5.00) dollars aforesaid, contrary to and in 
violation of an Act of Congress approved July 1, 1902, and the 
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amendment thereto of May 18, 1910, and constituting a law of the 
District of Columbia. 

EDWARD H. THOMAS, 

Corporation Counsel. 
GUS A. SCHULDT, 

Assistant Corporation Counsel. 

Personally appeared W. H. Combs this fourth day of August, 
A. D. 1911, and made oath before me that the facts set forth in the 
foregoing information are true, and those stated upon information 
received he believes to be true. 

N. C. HARPER, 

Deputy Clerk, Police Court of the 

District of Columbia. 


2 In the Police Court of the District of Columbia. 

No. 376669. 

District of Columbia 
vs. 

Le Roy Mark. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause on the 16th day 
of August, 1911, counsel for the defendant moved the court to quash 
the information for the following reasons: 

1. Because the law upon which the information is based (Sec. 
7, Par. 49, Act approved July 1, 1902, as amended May 18th, 1910) 
is void because of indefiniteness, it not being clear whether it is a 
direct tax levied on a piece of personal property, to wit; an auto¬ 
mobile, or an occupation tax levied against the person, to wit; the 
owner or operator of that piece of personal property. 

2. Because if a direct tax, said law is void because it levies a 
second direct tax on the same piece of personal property, to wit; 
an automobile, for the same person, to wit; the support of the gov¬ 
ernment. 

3. Because if a direct tax, said law_ is void because it is in con¬ 
flict with and contrary to the organic Act of Congress approved 
June 11, 1878, wherein the limit of taxation on personal property 
of all description is fixed at one and one-half percentum per hun¬ 
dred and which limit is now levied by the Act of Congress approved 
July 1, 1902, Section 6. 

4. Because if a direct tax, the law is void, because it sets up a 
standard of taxation, to wit; the number of seats the automobile 
contains, contrary to Ihe standard fixed by the organic Act of Con¬ 
gress of June 11, 1878, to wit; the “actual cash value.” 

3 5. Because if a direct tax, said law is void because it in¬ 
cludes for taxation all automobiles “operated” in the District 
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of Columbia irrespective of whether or not such may be taxable as 
personal property elsewhere. 

6. Because if a direct tax, it is a debt, and as such is not col¬ 
lective/ by criminal or quasi-criminal proceedings, or fine and im¬ 
prisonment. 

7. Because if the tax is an occupation tax, the information is de¬ 
fective, in that it fails to charge a crime or misdemeanor. 

8. Because if the tax is an occupation tax, the information is 
defective in that it fails to charge the defendant in engaging in a 
revenue producing occupation wherein an occupation tax can be 
legally collected. 

9. Because if an occupation tax, the law is invalid, in that the 
private owner or operator of an automobile, using the same for 
private purposes only and not for gain or in some business, cannot 
be the subject of an occupation tax. 

10. Because if an occupation tax, the law is invalid, for that it 
fails to describe what right of occupation is to be granted for the 
tax-fee. 

11. Because if an occupation tax, the law is invalid, for that it 
seeks to collect a penalty or tax for the common law right of using 
the highway for private purposes. 

12. Because if an occupation tax, the law is invalid for that it 
seeks to enforce collection of a second license tax for one and the 
same privilege, to wit: operating an automobile on the streets, it 
being conceded that the automobile is already licensed and the 

operator licensed (Art. 26, Sec. 2, Police Regulations). 

4 13. Because if the law is an occupation tax, it was en¬ 

acted under the police and not the taxing powers of Con¬ 
gress and is, nevertheless, so arbitrary, unequal, discriminating, and 
unusual, as to render it void. 

But the Court overruled said motion and said; 

This information was filed August 4th, 1911, charging the de¬ 
fendant with failing to pay the wheel-tax of $5.00, payable to the 
District of Columbia May 18th, 1911, on an automobile owned or 
operated by Le Roy Mark in the District of Columbia, who has 
neglected or refused to pay said wheel-tax of $5.00 as aforesaid. 

Shortly after the information was filed, I believe on the same day, 
motion was filed to quash that information alleging from one to 
thirteen reasons why the information should be quashed. One day 
last week it was argued by counsel on both sides, and since that 
time I have given considerable thought to it, and some research, 
because of the character of the law to enforce the payment of a tax, 
so-called wheel-tax. I do not know why they call it a wheel-tax— 
it is a seat-tax determining the value by the number of seats—, and 
yet Congress designates it as a wheel tax. 

There is no question that the procedure to collect this tax is for¬ 
eign to the subject-matter, and the procedure to enforce the pay¬ 
ment falls far short of the collection of the tax itself. 

In 1907, to give the history of the legislation in reference to this 
question, Congress passed a provision in the appropriation bill of 
that year, in this language: 
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For the purchase of metal identification number tags for motor 
vehicles in the District of Columbia, three hundred dollars, or so 
much thereof as may be necessary; 

Then follows a direction to the Commissioners as follows: 

And the Commissioners of the District of Columbia are 

5 hereby authorized to amend the regulations controlling 
motor vehicles so as to provide that for such indentification 

tax and registration thereof the owner of each motor shall pay the 
sum of one dollar, and the Secretary of the'Automobile Board shall, 
after the payment of said fee to the Collector of Taxes, District of 
Columbia, issue to said owner the identification number tag. 

That is the law which authorizes the commissioners in making 
regulations for the sale of the indentification number tags. That 
is the starting of legislation. 

The following year (1908) Congress by a similar provision, al¬ 
most in the same words, adopted the same paragraph increasing the 
price of the identification number tags from one dollar to two dol¬ 
lars, which is now the law. It is in the following language: 

For additional amount required for the purchase of enamel metal 
identification number tags for motor vehicles in the District of 
Columbia, two hundred and fifty dollars; and the Commissioners of 
the District of Columbia are hereby authorized to amend the regu¬ 
lations controlling motor vehicles so as to provide that for such 
identification tag and registration thereof the owner of each motor 
vehicle shall pay the sum of two dollars, and the Secretary of the 
Automobile Board shall after the payment of said fee to the Col¬ 
lector of Taxes, District of Columbia, issue to said owner the identi¬ 
fication number tag. 

The only change in that is the increase of price for this identifi¬ 
cation number tag from one dollar to two dollars, and authority is 
given to the Commissioners to make regulations in that respect only. 

Therein the Police Regulation* which was adopted on June 
30th, 1910, under, I suppose the general powers of the Commis¬ 
sioners, they passed, without any special authority from Congress, 
a regulation requiring operators of motor vehicles to secure an 
operator’s permit for which they charged a fee of two dollars. Now 
take this regulation in connection with the present wheel-tax law, 
an operator is required to pay two dollars under the Com- 

6 missioners’ regulation and $3.00 for two seats and $2.00 for 
each additional seat under this present law, for doing identi¬ 
cally the same thing—operating an automobile. The sum charged 
under the Commissioners’ regulation for a permit to operate a 
machine is charged under the wheel-tax law, the wheel-tax being 
authorized by the Act of Congress. Now, I cannot say, because the 
matter is not before me in this case, whether the Commissioners 
have the right to charge this operators’ fee by regulation, or not. 
They certainly have no special authority from Congress to do it, 
but they have passed it, and it is now a police regulation. I pre¬ 
sume the Commissioners derive, if they have any power at all, 
under the Act of January 26, 1887, and the supplemental resolu- 
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lion of February 26, 1892, but of course, I do not pass upon that 
question in this case. 

In 1909 Congress passed this wheel-tax law in the same manner 
in which the identification tag tax law was passed, in the appro¬ 
priation bill, in these words: 

Automobile Board: For secretary or acting secretary of the auto¬ 
mobile board, three hundred dollars: Provided, That hereafter there 
shall be assessed and collected an annual wheel-tax on all automo¬ 
biles or other motor vehicles owned and operated in the District of 
Columbia having seats for only two persons the sum of three dol¬ 
lars, and on all such vehicles having seats for more than two per¬ 
sons an additional tax of two dollars for each additional seat. 

That law failed to provide any mode of procedure by which the 
tax could be collected, and of course, automobile owners and opera¬ 
tors did not come forward and make the necessary advance, so the 
very following year, failing to collect under that provision of the 
year 1909, the next year, 1910, Congress in the same manner, in 
the appropriation bill, added an amendment to the law approved 
July 1, 1902, commonly known as “The Personal Tax and License 
Law,” that was a little more definite than the law of 1909, and is as 
follows; 

7 Automobile Board; Secretary or Acting Secretary of the 

Automobile Board, three hundred dollars. 

The act of Congress approved July 1, nineteen hundred and two 
(32 Stats., 617) entitled “An act making appropriations to provide 
for the expense of the government of the District of Columbia for 
the fiscal year ending June 30, 1903, and for other purposes,” be 
and the same is hereby amended by adding to section seven of the 
said act, at the end thereof, the following: 

That hereafter there shall be assessed and collected an annual 
wheel-tax on all automobiles, or other motor vehicles owned or 
operated in the District of Columbia, having seats for only two per¬ 
sons, the sum of three dollars; and on all such vehicles having seats 
for more than two persons an additional tax of two dollars for each 
additional seat. 

In the latter law the owner of the automobile as well as the 
operator of the automobile was required to pay the sum of three 
dollars for a seat for two passengers and for each additional pas¬ 
senger above that number two dollars. That went on until this in¬ 
formation was filed. Nobody paid, and the result was this case was 
filed charging Mr. Mark with failure to pay the tax. 

It will be seen that by this legislation Congress has made it a 
crime in this jurisdiction to own or to operate a motor vehicle with¬ 
out paying the tax as provided by this amendment. It makes the 
operator of an automobile pay three dollars for a seat carrying two 
persons and two dollars additional for each seat above the smallest 
seating capacity of the automobile. For operating an automobile 
for doing exactly the same thing he is required to pay a fee of two 
dollars under the Commissioners' regulation. So, it seems, that 
motor vehicle owners now pay a tax imposed by act of Congress; 
first, for the identification tag, second, on the valuation of the ma- 
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chine as personal property; third, this wheel or seat-tax, fourth, two 
dollars, by virtue of regulation of the Commissioners for operators’ 
permit; and fifth, automobiles carrying pappengers for hire 

8 are required to pay a license or tax-fee of nine and twelve 
dollars in accordance w T ith the number of seats; thus making 

it necessary for thw owner four times, and five times if the auto¬ 
mobile carries passengers for hire, on this particular personal prop¬ 
erty, all apparently totally disregarding the act of Congress passed 
in 1878 and seemingly working a great hardship on owners and 
operators of motor vehicles; and yet, these questions ad-ress them¬ 
selves solely to the sound expediency of Congress and not to the 
court; they in no measure involve the power under the constitution 
to do that which Congress has done. It is a mere question of ex¬ 
pediency and not of pow r er. It has been determined many times 
from “the standpoint of the constitution that there can be no ques¬ 
tion as to the validity of the statute authorizing and arrest and im¬ 
prisonment for failure to pay a tax.” 

The injustice, the unequal burden imposed upon owners and 
operators of motor vehicles, the unusual and drastic character of 
the proceedings to collect this tax from automobile owners or opera¬ 
tors are questions which address themselves to the legislature of 
Congress in this jurisdiction, and not to the court. “It is a ques¬ 
tion of expediency and not of power,” and however much I may 
sympathize with automobile owners and operators, it is my duty to 
determine what the law is and not what the law should be. 

The result is I must overrule the motion. 

Whereupon counsel for the defendant duly excepted to the over¬ 
ruling of each and every one of his grounds for motion to quash 
and gave notice of his intention to apply for a writ of error to the 
Court of Appeals of the District of Columbia, electing to stand upon 
his demurrer. 

In witness whereof, and at the request of defendant’s counsel, the 
presiding justice, signs this bill of exceptions, this 18th day of 
August, 1911. 

JAMES L. PUGH, Justice. 

9 No. 376669. 

In the Police Court of the District of Columbia, July Term, 1911. 

District of Columbia 
vs. 

Leroy Mark. 

Information for Violation of License Law. 

Information for Violation of License Law filed Friday, August 4, 
1911, and a motion to quash information filed, argued and sub¬ 
mitted on the same day. 

Motion to quash information overruled on August 16, 1911, and 
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Exceptions taken to rulings of Court on matters of law and notice 
given by defendant in open Court of his intention to apply to a 
justice of the Court of Appeals, D. C., for a writ of error. 

Recognizance in the sum of $100 entered into on writ of error to 
Court of Appeals D. C. upon the Condition that in the event of 
the denial of the application for a writ of error, the defendant will, 
within five days next after the expiration of ten days, appear in 
Police Court and abide by and perform its judgment, and that in 
the event of the granting of such writ of error, the defendant will 
appear in the Court of Appeals of the District of Columbia and 
abide by and perform its judgment in the premises. 

HORACE L. BEALL, Surety. 

Writ of error received from the Court of Appeals D. C. and filed 
August 24, 1911. 


10 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, N. C. Harper, Deputy Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 9 inclusive, to be true copies of originals in cause No. 
376669 wherein the District of Columbia is plaintiff and Leroy Mark 
defendant, as the same remain upon the files and records of said 
Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court, — the City of Washington, in said District, this 
9" day — September, A. D. 1911. 

N. C. HARPER, 

Dep. Clerk Police Court , Diet, of Columbia. 

11 [Endorsed:] 376669. District of Columbia vs. Le Roy 
Mark. Certified copy of Record. 

12 United States of America, ss: 

The President of the United States to the Honorable James L. 
Pugh, Judge of the Police Court of the District of Cblumbia, 
Greeting: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said Police Court, before 
you, between District of Columbia, plaintiff and Le Roy Mark, de¬ 
fendant, Information No. 376,669, a manifest error hath happened, 
to the great damage of the said defendant as by his complaint ap¬ 
pears. We being willing that error, if any hath been, should be 
duly corrected,. and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
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given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning 
the same, to the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that you have the same in the said Court 
of Appeals, at Washington, within 15 days from the date hereof, 
that the record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and customs of 
the United States should be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 24th day of August, in the year of our Lord 
one thousand nine hundred and eleven. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 

Allowed by 

CHARLES H. ROBB, 

Associate Justice of the Court of Appeals 

of the District of Columbia. 

[Endorsed:] Filed Aug. 24, 1911. F. A. Sebring, Clerk Police 
Court, D. C. 

Endorsed on cover: District of Columbia Police Court. No. 2343. 
Le Roy Mark, plaintiff in error, vs. District of Columbia. Court of 
Appeals, District of Columbia. Filed Sep. 9, 1911. Henry W. 
Hodges, clerk. 
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n ftn Goort if Aoveak of tbe ffistrict of (Minina. 

October Term, 1911. 

No. 2343. 


Le Roy Mark. Appellant , 
vs. 

The District of Columbia, Appellee. 


BRIEF FOR APPELLANT. 

Statement of Casa. 

This case comes before this Honorable Court on appeal 
from the Police Court of the District Columbia, wherein 
the presiding justice overruled a motion to quash the in¬ 
formation filed against the appellant, Mark. 

The law upon which the information is based (Act of 
Congress approved July 1 , 1902, as amended May 18, 
1910), reads as follows: 

Autotnobile Board: Secretary or Acting Secre¬ 
tary of the Automobile Board, three hundred dol¬ 
lars. 

The act of Congress approved July 1 , 1902 (32 
Stat., 617), entitled “An act making appropria¬ 
tions to provide for the expense of the government 
of the District of Columbia for the fiscal year end¬ 
ing June 30, 1903, and for other purpose*,” be, 
and the same is hereby amended by adding to sec- 
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tion seven of said act, at the end thereof, the fol¬ 
lowing : 

That hereafter there shall be assessed and col¬ 
lected an annual wheel-tax on all automobiles, 
or other motor vehicles owned or operated in 
the District of Columbia, having seats for only 
two persons, the sum of three dollars; and on 
all such vehicles having seats for more than 
two persons an additional tax of two dollars 
for each additional seat. 

The information filed against the appellant reads in 
part as follows: 

“Did fail to pay the wheel-tax of five dollars 
($5.00) due and payable to the District of Colum-* 
bia for the year ending May 18th, 1911, on a cer¬ 
tain two seated, three-passenger automobile, owned 
and operated by the said Mark in the District of 
Columbia, etc.” (Rec., pp. 1 and 2.) 

The appellant moved to quash the information, alleg¬ 
ing thirteen grounds, as follows: 

1. Because the law upon which the information 
is based (Sec. 7, Par. 49, act approved July 1, 
1902, as amended May 18, 1910), is void because 
of indefiniteness, it not being clear whether it is 
a direct tax levied on a piece of personal property, 
to wit, an automobile, or an occupation tax levied 
against the person, to wit, the owner or operator 
of that piece of personal property. 

2. Because if a direct tax, said law is void be¬ 
cause it levies a second direct tax on the same 
piece of personal property, to wit: an automobile, 
for the same purpose, to wit, the support of the 
government. 






3. Because if a direct tax, said law is void be¬ 
cause it is in conflict with and contrary to the or¬ 
ganic act of Congress approved June 11, 1878, 
wherein the limit of taxation on personal prop¬ 
erty of all description is fixed at one and orie-half 
percentum per hundred and which limit is now 
levied by the act of Congress approved July 1, 
1902, Sec. 6. 

4. Because if a direct tax, the law is void be¬ 
cause it sets up a standard of taxation, to wit, the 
number of seats the automobile contains, contrary 
to the standard fixed by the organic act of Con¬ 
gress of June 11, 1878, to wit, “the actual cash 
value.'* 

5. Because if a direct tax, said law is void be¬ 
cause it includes for taxation all automobiles “op¬ 
erated” in the District of Columbia, irrespective 
of whether or not such may be taxable as personal 
property elsewhere. 

6. Because if a direct tax, it is a debt, and as 
such is not collectible by criminal or quasi-crim¬ 
inal proceedings, or fine and imprisonment. 

7. Because if the tax is an occupation tax, the 
information is defective, in that it fails to charge 
a crime or misdemeanor. 

8. Because if the tax is an occupation tax, the 
information is defective in that it fails to charge 
the defendant in engaging in a revenue producing 
occupation wherein an occupation tax can be legal¬ 
ly collected. 

9. Because if an occupation tax, the law is in¬ 
valid, in that the private owner or operator of an 
automobile, using the same for private purposes 
only and not for gain or in some business, cannot 
be the subject of an occupation tax. 

10. Because if an occupation tax, the law is in¬ 
valid, for that it fails to describe what right of oc¬ 
cupation is to be granted for the tax-fee. 

11. Because if an occupation tax, the law is in- 


valid, for that it seeks to collect a penalty or tax 
for the common law right of using the highway 
for private purposes. 

12. Because if an occupation tax, the law is in¬ 
valid, for that it seeks to enforce collection of a 
second license tax for one and the same privilege, 
to wit, operating an automobile on the streets, it 
being conceded that the automobile is already li¬ 
censed and the operator licensed (Art. 26, Sec. 2, 
Police Regulations). 

13. Because if the law is an occupation tax, it 
was enacted under the police and not the taxing 
powers of Congress, and is, nevertheless, so ar¬ 
bitrary, unequal, discriminating, and unusual, as 
to render it void. 

Assignment of Error. 

The presiding justice of the Police Court, District of 
Columbia branch, erred in overruling the foregoing mo¬ 
tion to quash. 


Argument. 

It is indeed a difficult matter to accurately identify this 
wheel-tax law, that is, decide whether it is an attempt at a 
direct second tax or a license or occupation tax, and for 
that reason the question presented to the Court, the le¬ 
gality of this law, is necessarily complex. If we con¬ 
sider the language of the act itself, which reads in part: 

That hereafter there shall be assessed and col¬ 
lected * * * on all automobiles, 

it would appear to be a second direct tax levied in rem 
against a piece of property. On the other hand, if we con- 
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sider the location of this law (an amendment to Sec. 7 of 
our license-tax laws), then it would appear to be a license- 
tax levied in per sonam. Eact of these propositions, how¬ 
ever, is negatived, as will hereafter appear, and the pre¬ 
siding justice of the Police Court makes no attempt to 
decide the nature of the tax. It becomes necessary, there¬ 
fore, to consider the legality of this tax in both of these 
aspects. 

Assuming, therefore, that the law in question is an at¬ 
tempt to levy a second direct tax, we are first confronted 
with the fact that it is in direct conflict with what is com- 

r 

monly known as the “organic act” (act of June 11, 1878), 
both as to the amount that personal property in the Dis¬ 
trict may be taxed and as to the standard by which that 
tax may be gaged. 

The act referred to (approved June 11, 1878, Vol. 20, 
Statutes at Large, 192), contains the following proviso: 

Provided, that the rate of taxation in any one 
year shall not exceed one dollar and fifty cents on 
every one hundred dollars of real estate, not ex¬ 
empted by law; and on personal property not tax¬ 
able elsewhere, one dollar and fifty cents on every 
one hundred dollars, according to the cash valua¬ 
tion thereof. 

The act, it will be seen, fixes the limit of taxation for 
all personal property to one dollar and a half per hundred, 
and also establishes the standard, namely, the cash value, 
on all personal property not taxable elsewhere. 

The act approved July 1, 1902, carries the above law 
into effect, Par. 2 of Sec. 6 thereof, reading as follows: 

On all tangible personal property, assessed at 
fair cash value (over and above the exemptions 
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provided in this section), including vessels, ships, 
boats, tools, implements, horses, and other ani- 
males, carriages, wagons, and other vehicles , there 
shall be paid to the Collector of Taxes of the Dis¬ 
trict of Columbia, one and one-half percentum on 
the assessed value thereof/ 

Thus it will be seen that the act of 1878 fixes definitely 
the limit and standard of taxation on all personal prop¬ 
erty in the District, and also defines the manner in which 
such tax is to be collected, namely, by distraint of the 
property. 

Has Congress the right, and did it intend to, select 
this particular class of property owners and add addi¬ 
tional burdens in this arbitrary manner? The number 
of seats in an automobile has nothing to do with the value 
of the property, for it is a matter of common knowledge 
that “run-abouts” seating two persons are on the market 
and costing $5,000.00, and “touring cars,” seating five 
and seven persons, ranging in price from $800.00 up. 
If there is no limit upon the taxing power of Congress 
with regard to property in the District of Columbia, then 
a subsequent law again taxing automobiles in accordance 
with some other equally absurd standard may be enacted 
in the future, as for instance, the size of the wheels, the 
length of the car, etc., or Congress may, if it sees fit, in¬ 
crease the tax from $3.00 for the first two seats and $2.00 
for each additional seat, to $10.00 per seat or any other 
amount, and thus finally confiscate the property or render 
its ownership prohibitive. 

It will be observed that both acts, that of July 1, 1962, 
imposing a tax of one and one-half percentum on all per¬ 
sonal property, and the act of May 18, 1910, adding an 
amendment thereto, and imposing an additional tax on 



automobiles, have for their purpose the raising of revenue 
for the expenses of the District of Columbia, so that this 
same piece of property is taxed twice for the same pur¬ 
pose, while other personal property owned in the District 
is taxed but once. On this point, Mr. Cooly on Taxation, 
says: 


“There is a sense, however, in which duplicate 
taxation may be understood, and which we think 
is the proper sense—which would render it wholly 
inadmissible under any constitution requiring 
equality and uniformity in taxation. By dupli¬ 
cate taxation in this sense is understood the re¬ 
quirement that one person or any one subject of 
taxation, shall directly contribute twice to the 
same burden, while other subjects of taxation be¬ 
longing to the same class are required to contri¬ 
bute but once. ,, (Cooly on Taxation, Sec. 394, 
and cases cited.) 

“Whatever diversity of opinion may exist as to 
the general power of the legislature to impose 
duplicate taxation, there can be no doubt that to 
tax twice the same property in the same hands for 
the same purnose. while other property belonging 
to the same class is taxed but once, is entirely sub¬ 
versive of the principle of equality of burden and 
cannot be allowed where such constitutional re¬ 
quirement exists.” (Am. & Eng. Ency., Vol. 27, 
p. 609, and cases cited.) 

While the District of Columbia has no bill of rights, 
similar to the Maryland bill of rights, which provides 
that— 


“Every person in the State, or persons holding 
property therein, ought to contribute his propor- 
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tion of public taxes for the support of the govern¬ 
ment, according to his actual worth in real or per¬ 
sonal property,” 

yet the act of Congress approved June 11, 1878, 
known as the “organic act” is very similar to such, in that 

it limits the rate of taxation, fixes the standard, and im¬ 
poses the burden equally. 

Mr. Justice Alvey, speaking for the Court in the case 
of State vs. Cum. & Penn. R. R. Co. (40 Md., 51), where¬ 
in it was sought to collect a tax of two cents per ton on 
coal, said: 

“This is a fundamental declaration of the right 
of the citizen against unequal and undue assess¬ 
ments of taxes by the Government. * * * What 
then is the character of the tax imposed by the act 
in question? It is beyond all doubt a direct and 
specific tax on coal, and therefore a tax upon 
property. It is not assessed tinith reference to any 
uniform value of the coal, nor with reference and 
in conformity to any rate of taxation imposed 
upon the other property of the State. It is there¬ 
fore a specific, arbitrary tax levied for the support 
of the Government, as a part of the personal prop¬ 
erty of the State, wit ho ut regard to value, uni¬ 
formity or equality. Upon the same principle that 
the tax of two cents per ton is attempted to be im¬ 
posed, if legal, the State could impose fifty cents 
or even a dollar per ton, on all the coal mined and 
transported. * * * It is not competent for the 
legislature to discriminate as between the differ¬ 
ent species of property, and to tax some by one 
rule and some by another. All must bear the 
burden alike; for if it were otherwise, it would be 
impossible to observe the rule, which requires that 
every person in the State, or person holding prop¬ 
erty therein, shall contribute his proportion of 
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public taxes for the support of the Government, 
according to his actual worth in real or personal 
property.” 

The Doctrine of Implied Restraints upon Legislative 
Action Secures to the Citizens of the District 
of Columbia the Equal Protection of the Laws. 

In Downs vs. Bidwell (182 U. S., 201), all of the jus¬ 
tices, while agreeing upon no other point, united in agree¬ 
ing that the District of Columbia is an integral part of 
the United States and entitled to constitutional protec¬ 
tion. Mr. Justice Brown, speaking for the Court, said: 

“The District had been a part of the States of 
Maryland and Virginia. It had been subject to 
the constitution, and was a part of the United 
States. The constitution had attached to it irre¬ 
vocably. There are steps which can never be taken 
backward. The tie that bound the States of 
Maryland and Virginia to the constitution could 
not be dissolved, without, at least, the consent of 
the Federal and State Governments to a formal 
separation. The mere cession of the District of 
Columbia to the Federal Government relinquished 
the authority of the State, but it did not take it 
out of the United States or from under the aegis 
of the constitution. Neither party had ever con¬ 
sented to that construction of the cession.” 

Therefore, when we say that Congress has the exclu¬ 
sive power of legislating for the District of Columbia, it 
is not conceded that within this ten miles square a des¬ 
potism exists, and the act of Congress (16 Statute at 
Large, 426), expressly extending the constitution to the 
District of Columbia, seems a work of supererogation. 


The difference between the vesting of the legislative 
power in a particular body, and the manner of exercise 
of that power by that body, is too obvious to merit seri¬ 
ous discussion. The constitution (Art. 1, Sec. 9) vests 
the power of legislation for the District of Columbia in 
Congress, but nowhere in the constitution is there found 
any express direction as to the manner in which Congress 
shall exercise that power, and therefore it must be in¬ 
terpreted in accordance with the general tenor of the 
whole instrument; or, in other words, in the absence of 
any express limitation in the clause itself, it must be con¬ 
strued so as to harmonize with the body of which it forms 
a part. Equality before the law, protection of individual 
rights against unjust discrimination, are fundamentals 
which pervade the whole constitution. Can these be ig¬ 
nored in construing one of its clauses? The right to tax, 
as has been aptly said, involves the power to destroy; 
nevertheless, no express limitation is required to restrain 
a destructive exercise of that right. It is submitted that 
Congress may not, when acting as a local legislature for 
the District of Columbia, disregard those implied re¬ 
straints against abuse of legislative power which govern 
the action of all other legislative bodies. It may not ar¬ 
bitrarily, even were there no express restraints, discrimi¬ 
nate between its citizens, tax a Jew because of his race, a 
Catholic because of his religion, impose a tax of three per 
cent on real estate on one side of the street and on the 
other side five per cent; nor can it arbitrarily single out a 
particular kind of personal property to bear the burden 
of a tax to the exclusion of other kinds of personal 
property. 


Equality of privilege is the constitutional right 
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of all citizens, and equality of protection is the 
constitutional right of all persons. 

Mr. Justice Field, in re Ah Fong, 3 Sawyer, 
U. S., 157. 

The personal and civil rights of the inhabitants 
of the territories are secured to them, as to other 
citizens, by the principles of constitutional liberty 
which restrain all agencies of government, State 
and national. 

Boyd vs. Nebraska, 143 U. S., 169. 

While the constitutions of thirty-three States require 
that taxation shall be “equal and uniform” or “propor¬ 
tional or reasonable” (Stimson, Federal and State Con¬ 
stitutions, Sec. 333, p. 274), and most of the cases cited, 
supra, involved the validity of tax laws alleged to be in 
conflict with these constitutional provisions, yet, without 
such express prohibition, an arbitrary and discrimi¬ 
native tax would be invalid, as in conflict with the im¬ 
plied limitations upon the exercise of legislative power. 
It is submitted that neither a State nor the United States 
may select some obnoxious person and cast upon his prop¬ 
erty the sole burden of taxation, or a burden differing 
from that cast upon others whose property is similarly 
situated; and this is so whether expressly prohibited by 
the constitution or not. Implied restraints are as well 
recognized a part of the doctrine of constitutional inter¬ 
pretation as implied powers, and are born of the same 
philosophy. Hence it is that the mere absence of express 
power or express prohibition is not alone determinative 
of the validity of a law. 

Cooley’s Constitutional Limitations (7th Ed., pp. 246 
et seq.), says: 
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It does not follow, however, that in every case 
the courts, before they can set aside a law as in¬ 
valid, must be able to find in the Constitution 
some specific inhibition which has been disregard¬ 
ed, or some express command which has been dis¬ 
obeyed. * * * A legislative act which should 

undertake to make a judge the arbiter in his own 
controversies would be void. It could not be 
necessary to forbid the judiciary to render judg¬ 
ment without suffering the party to make defense, 
because it is implied in judicial authority that 
there shall be a hearing before condemnation. 
Taxation cannot be arbitrary, because its very 
definition includes apportionment, nor can it be for 
a purpose not public, because that would be a con¬ 
tradiction in terms. The right of self govern¬ 
ment cannot be taken away because all our con¬ 
stitutions assume its continuance as the undoubted 
right of the people, and as an inseparable incident 
to republican government. The bills of right in 
the American Constitution forbid that parties shall 
be deprived of property except by the law of the 
land; but if the prohibition had been omitted, a 
legislative enactment to pass one man’s property 
over to another would nevertheless be void. 

This doctrine has been sanctioned in the following 
cases: 

Kerr vs. Ross, 5th App. D. C., 241. 

Curry vs. D. C., 14 App. D. C., 432. 

Lappin vs D. C., 22 App. D. C., 68. 

McGuire vs D. C., 24 App. D. C., 22. 

See also 

Yick Woo vs. Hopkins, 118 U. S., 369. 

Callam vs. Wilson, 127 U. S., 540. 

Gulf C. & S. F. R. Co. vs. Ellis, 165 U. S., 150. 
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In Curry vs. D. C., supra, this Court said: 

“The power of Congress to legislate for the 
District of Columbia in all matters proper for leg¬ 
islation, whether of a general political nature or of 
merely municipal character, is given by the Con¬ 
stitution of the United States; and the extent of 
that power we regard as well established by ju¬ 
dicial authority. The power is exclusive, but it is 
not unlimited, nor is it arbitrary. There is no 
place in our governmental system for arbitrary or 
unlimited power. Our institutions are radically 
at variance with the theory of the existence of any 
such power anywhere in our country. In the case 
of Loan Association vs. Topeka, 20 Wall., 622, 
the Supreme Court of the United States, by Justice 
Miller, said: 

“ ‘The theory of our government, State and 
national, is opposed to the deposit of unlimited 
power anywhere. The executive, the legislative 
and the judicial branches of these governments 
are all of limited and defined power. There are 
limitations on such power which grow out of 
the nature of all free governments —implied 
reservations of individual rights, without which 
the social compact could not exist, and which 
are respected by all governments entitled to the 
name. No court, for instance, would hesitate 
to declare void a statute which enacted that A 
and B, who are husband and wife to each other, 
should be so no longer, but that A should there¬ 
after be the husband of C, and B the wife of 
D, or which should enact that the homestead 
now owned by A should be no longer be his, but 
should henceforth be the property of B.’ ” 

“The power of Congress in the District of Co¬ 
lumbia, as elsewhere throughout the Federal 
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Union, is distinctly limited by all the express 
guaranties of individual right contained in the 
Federal Constitution. No more in the District of 
Columbia than anywhere else in the United States, 
could the legislature of the Union pass a bill of 
attainder or an ex post facto lazo, or dispense with 
trial by jury, or establish a religion, or authorize 
unreasonable searches. All the general limitations 
imposed by the Constitution upon its authority are 
as applicable in the District of Columbia as in any 
other part of the United States. And not only are 
these express limitation? applicable, but, in the 
language of Mr. Justice Miller, in the case just 
cited, all the 'implied limitations which grow out 
of the nature of all free governments’ are equally 
applicable. The ‘exclusive’ power of legislation 
over the District which is vested in Congress by 
the Constitution, must be assumed to extend only 
to all lawful subjects of legislation; and inva¬ 
sions of these fundamental individual rights, 
which lie at the foundation of the social compact, 
and for the maintenance of which free govern¬ 
ment exists, are not lawful subjects of legislation. 

“The Declaration of Independence is not, as has 
sometimes been flippantly asserted, a mere string 
of glittering generalities. It is a bill of rights 
which enters fundamentally into the structure of 
our Government; and the one great fundamental 
truth, which it seeks to enforce, is the doctrine of 
the equality of all men before the law. That doc¬ 
trine is not again proclaimed in our Federal Con¬ 
stitution. It is nowhere referred to in the Con¬ 
stitution before the adoption of the Fourteenth 
Amendment. But in that amendment it was as¬ 
sumed as a cardinal principle of our republican in¬ 
stitutions, and it was made obligatory upon the 
States, as such, that they ‘should not deny to any 
person within their jurisdiction the equal protec¬ 
tion of the laws.’ Without the equal protection 




of the laws, republican institutions cannot exist. 
In fact, there is no civilized government of mod¬ 
ern times that is not based, in theory at least, upon 
the principle of equal protection of the laws to all 
citizens, although the practice is often halting and 
the influences of a baleful inequality in the past 
have not been wholly eliminated from the political 
system/' 

In McGuire vs. D. C., 24 App. D. C., p. 22, this Court, 
in holding unconstitutional the so-called snow law, used 
this language: 

“The duty required to be performed is one 
which requires the most absolute uniformity with 
respect to all property within the so-called fire lim¬ 
its of the District * * * and it is not to be tol¬ 
erated that a burden should be imposed upon one 
piece of property, or upon the ou*ner of it, when 
no such burden is imposed upon the adjacent prop¬ 
erty or the adjacent property owner. 

“To punish one owner for failure of compliance 
with the Act, by tine and imprisonment and an as¬ 
sessment of his property, and to exempt the other 
from all duty and all liability for the same pre¬ 
cise thing, is a species of inequality which is re¬ 
pugnant to the principles of national justice. 

“The primary requisite of all legislation is that 
it should be uniform. 

“It is for this inequality and for this discrim¬ 
ination, that we are constrained to hold the amend¬ 
ment to be a nullity. Equality before the law is a 
fundamental principle of our republican institu¬ 
tions. It is a principle as dear to us even as life or 
liberty; and any enactment that contravenes it can 
not have the force of law.” 

The decisions quoted would seem ample for this Court 
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to hold the so-called wheel-tax law invalid, if it be con¬ 
sidered a direct tax , but there are yet other cogent reasons 
that may properly be advanced, such reasons residing in 
the law itself. If this is a direct tax on personal prop¬ 
erty, it improperly includes automobiles merely “oper¬ 
ated” and not owned in the District of Columbia, and it 
should appear as an amendment to Section 6 of the Per¬ 
sonal Tax Law of 1902 and not as an amendment to Sec¬ 
tion 7 as it does, for that the former section refers solely 
to direct taxes on property while the latter section refers 
solely to licenses granted to persons engaging in revenue- 
producing occupations. If, therefore, we thus group this 
amendment under Section 6 instead of Section 7, we find, 
by reference to Section 6, as follows: 


“Par. 13. That all taxes levied under the fore¬ 
going provisions of this section shall be due, pay¬ 
able and collectible at the same time and times as 
the general tax on real estate in said District, AND 
SHALL BE SUBJECT TO THE SAME PEN¬ 
ALTIES FOR NONPAYMENT THEREOF 
UNTIL DISTRAINT OR SALE as hereinbefore 
provided.” 

Part 12 of the same act reads in part: 

“That when the taxes on personal property due 
and payable in each year shall not be paid on or 
before the first day of June, then and in that event 
the collector of taxes of the District of Columbia 
or his deputy, may distrain sufficient goods and 
chattels found within the District belonging to the 
person, etc.” 


Part 2 of the same act reads: 
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“On all tangible personal property, assessed at 
a fair cash value (over and above the exemptions 
provided in this section), including vessels, ships, 
boats, tools, implements, horses, and other ani¬ 
mals, carriages, wagons, and other vehicles, there 
shall be paid to the Collector of Taxes of the Dis¬ 
trict of Columbia one and one-half percentum of 
the assessed value thereof.” 

There is absolutely nothing in the act of 1902 that pro¬ 
vides any penalty for failure to pay a direct personal tax 
except that of twenty per cent increase for failure to make 
a tax return within the prescribed time and one per cent 
per month for failure to pay after June 1 all such being 
chargeable against the property itself. The only means 
provided by law for enforcement of payment of personal 
taxes is by distraint, and this applies to all classes of per¬ 
sonal property, including automobiles. 

Surely Congress would not lay down one rule for col¬ 
lecting a tax against one species of personal property and 
an entirely different rule for collecting a tax against an¬ 
other species of personal property; or, again, lay down 
one rule for enforcing collection of a tax against the 
owner of a horse-drawn vehicle and another harsher rule 
for enforcing collection against the owner of an auto¬ 
mobile, and if it did, as this Court held in Curry vs. D. 
C., supra, such would be “intolerable;” and yet, that is 
the case here if we assume this so-called wheel tax to be a 
direct tax. 

Furthermore, to punish a delinquent by fine and im¬ 
prisonment, as now provided, would defeat the object of 
the tax law (the support of the District government), in 
that fines in the Police Court are by law credited to the 
Policemen and Firemen Fund. 
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Now, let us consider, for the purpose of argument only, 
that this so-called wheel tax, regardless of the language 
of the amendment itself, which would indicate it to be a 
second direct tax, is not intended as such, but as a license 
or occupation tax, and that it is therefore properly 
grouped under Section 7 of the act of July 1, 1902. It 
being an amendment of the act of 1902, it must be read 
and construed in the light of the remainder of the section. 

Section 7 contains in its preamble as follows: 

“No person shall engage in or carry on any 
business, trade, profession, or calling in the Dis¬ 
trict of Columbia for which a license tax is im¬ 
posed by the terms of this section without having 
first obtained a license so to do. Applications for 
licenses shall be made to the assessor * * * 

and no license shall be granted until payment for 
the same shall have been made ” 

Can the “owning” or “operating” of an automobile be 
deemed the “carrying on a business, trade, profession, or 
calling?” If so, under which of these titles would it fall? 
Again, how could it be compulsory to obtain a license 
merely to “own” an automobile? Again, it appears that 
no license is to be granted “until paid for.” How, then, 
is it possible to prosecute for non-payment of a license 
neither granted nor asked for? For if the license has 
been granted, then it must have been paid for, and if not 
granted “the owner” or “the operator” cannot be charged 
for it. 

The preamble continues: 

Every license shall specify by name the person, 
firm, or corporation to which it shall be issued, the 
business, trade, profession, or calling for which it 
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is granted, and the location at which such busi¬ 
ness, trade, profession, or calling is to be carried 
on. 

It is perfectly plain from this that this section refers 
solely to license taxes demanded to be paid for and taken 
out before a person can lawfully engage in a business, 
trade, profession, or calling, of a revenue-producing nur¬ 
ture, and can have no reference to the mere “owning” or 
“operating” of an automobile for private purposes. This 
is so plain merely from the preamble as to render argu¬ 
ment unnecessary. However, further examination of this 
section establishes the fact that there are forty-six para¬ 
graphs, and that each paragraph is a requirement that a 
person cannot engage in this or that revenue-producing 
occupation until he has obtained a license so to do. The 
last paragraph (47) reads: 

“That any person violating any of the provis¬ 
ions of this section shall, on conviction thereof in 
the Police Court of the District of Columbia, be 
punished by a fine of not more than five hundred 
dollars for each offense, and in default of payment 
by imprisonment not exceeding thirty days, in the 
discretion of the court, except as otherwise pro¬ 
vided in this section.” 

It is under this penal clause, therefore, that the Dis¬ 
trict undertakes to collect the cost of a license—a thing 
that has not been applied for nor taken out and which 
could not be issued under the law until paid for, and 
which is not required by law to be taken out. 

Can this information stand, when it charges this de¬ 
fendant not with failure to take out a license but with 
“failure to pay” a tax? Admittedly this defendant has 




20 


paid his personal tax of one and one-half percentum per 
hundred, and admittedly he has purchased a license-tag 
bearing a number, so that the automobile is licensed to be 
on the street; and admittedly he has paid for and received 
a license as an operator of automobiles, so that he has a 
right to operate the automobile thus licensed. This being 
a fact, what additional right or privilege for which he has 
not paid and which has not been accorded him remains? 
None whatever. He is simply commanded to pay and in 
return he is admittedly to get nothing but a receipt that 
he has paid. The law does not prohibit the defendant 
from operating his automobile on the streets or prohibit 
the automobile from being on the streets until this tax is 
paid, and, as a matter of fact, an automobile simply 
“owned” and not operated, as, for instance, in storage, 
would be just as liable to the tax for the law reads “owned 
or operated.” 

If the defendant owes a debt in the nature of a tax to 
the District of Columbia, he should be sued therefor, as 
is the case with other tax debts. If the defendant lacks a 
license then he should be prosecuted for not having a 
license. 

In State vs. Foster, 22 R. I., 103, 170, the defendant 
was convicted for selling merchandise as an “intinerant 
vendor” without first obtaining a license for that pur¬ 
pose. He contended that the statute requiring a license 
for that purpose was unconstitutional. The Supreme 
Court, by Mr. Justice Tillinghast, considered the whole 
subject of license and states: 

“That the general assembly as representing the 
sovereign power of the State, has the right to im¬ 
pose reasonable conditions upon the right to carry 
on business or to follow any given trade or pro - 
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fession, or calling, is beyond question. And one 
of the most common of the conditions imposed 
under this power is that of the payment of a li¬ 
cense fee or license tax for the privilege of carry¬ 
ing on the regular business, or engaging in the 
particular trade or calling. If the imposition of 
such a condition has for its primary object the 
regulation of the business, trade or calling to 
which it applies, its exercise is properly referable 
to the police power; but if the main object is the 
obtaining of rez>emie, it is properly referable to 
the taxing power. When, therefore, the purpose 
is evident in any particular instance, there can be 
no difficulty in classifying the case and referring 
it to the proper power. (See of like tenor Ellis 
vs. Frazier, 38 Ore., 462.) 

This entire act is for the purpose of raising revenue 
for the support of the District of Columbia, so, in ac¬ 
cordance with this well-known authority, the so-called 
wheel tax comes under the taxing powers of Congress. 

License Defined. 

“Authority or liberty given to do or forbear 
any act; especially a formal permission from the 
proper authorities to perform certain acts or to 
carry on certain business, which, without such per¬ 
mission, would be illegal.” (Webster’s Diet.) 

“A license is a privilege granted by a State, 
usually on payment of a valuable consideration, 
though this is not essential. To constitute a priv¬ 
ilege the grant must confer authority to do some¬ 
thing, which, WITHOUT THE GRANT 
WOULD BE ILLEGAL; for if what is to be 
done under the license is open to every one with¬ 
out it, the grant would be merely idle and nuga- 




22 


tory, conferring no privilege whatever. But the 
thing to be done must be something lawful in it¬ 
self, and only prohibited for the purpose of the 
license; that is to say, prohibited in order to com¬ 
pel the taking out of a license. This is always the 
case where that which is licensed was not unlaw¬ 
ful at the common law.” (Cooley on Taxation, 
3d Ed., Vol. 2, p. 1137.) 

“An act or ordinance which imposes an occupa¬ 
tion tax and provides only an invalid method for 
its enforcement is itself invalid.” (25th Cyc., p. 
605; German Am. Fire Insurance Co. vs. Minden, 
51 Nebr., 870; N. W.,995.) 

“If the act or ordinance imposing the license tax 
fails to prescribe for its enforcement a civil rem¬ 
edy. specific and adequate * * * or contains 

an illegal enforcement by fine and imprisonment, 
the appropriate form of action is the common law 
action of debt. But when, by law, a different ade¬ 
quate remedy for the collection of the tax is pro¬ 
vided, such remedy is deemed to be exclusive, and 
the licensing authority cannot maintain an action 
for debt.” (25th Cyc., p. 629; Johnston vs. Louis¬ 
ville, 11 Bush., Ky.) 

In the absence of express authority, an action 
to recover an amount alleged to be due as a license 
fee, cannot be maintained where the LICENSE 
WAS NEVER TAKEN OUT. But if the license 
actually has been taken out, the licensing authority 
may maintain a CIVIL SUIT AS FOR DEBT, 
supra- 

In this case the defendant has taken out all the licenses 
demanded by law and has paid for the same and he is not 
being prosecuted for being nonlicensed, but simply for 
not meeting a money demand made upon him without 
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rhyme or reason and for which he is to receive no benefit. 

In the case of a public vehicle, Par. 11, Sec. 7 (Act 
1902), provides that they pay a license fee of $9.00, and 
by Par. 14, $10.00, where the vehicle seats not to exceed 
ten passengers and $12.00 where the vehicle seats to ex¬ 
ceed ten. Thus, public automobiles are already paying 
a seat tax in accordance, presumably, with their revenue 
producing capacities. Can they again be taxed in ac¬ 
cordance with their number of seats? 

The learned justice in the court below practically ad¬ 
mitted the contentions of this appellant, and held: 

“It will be seen that by this legislation Congress 
has made it a crime in this jurisdiction to own or 
to operate a motor vehicle without paying the tax 
as provided in this amendment. It makes the op¬ 
erator of an automobile pay $3.00 for a seat car¬ 
rying two persons and $2.00 additional for each 
seat above the smallest seating capacity of the au¬ 
tomobile. For operating an automobile, for doing 
exactly the same thing, he is required to pay a fee 
of $2.00 under the Commissioner’s regulation. So, 
it seems, that motor vehicle owners now pay a tax 
imposed by act of Congress, first, for the identifi¬ 
cation tag; second, on the valuation of the mar 
chine as personal property; third, this wheel or 
seat tax; fourth, $2.00 by virtue of a regulation of 
the Commissioners for operators; and fifth, auto¬ 
mobiles carrying passengers for hire are required 
to pay a license or tax fee of $9.00 and $12.00 in 
accordance with the number of seats, thus making 
it necessary for the owner four times and five 
times if the automobiles carries passengers for 
hire, on this particular personal property, all ap¬ 
parently totally disregarding the act of Congress 
passed in 1878 and working great hardship on 
owners and operators of motor vehicles. * * * 
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The injustice, the unequal burden imposed upon 
owners and operators of motor vehicles, the un¬ 
usual and drastic character of the proceedings to 
collect this tax from automobile owners or op¬ 
erators, are questions which address themselves to 
the legislature of Congress in this jurisdiction, and 
not to the court. ‘It is a question of expediency 
and not of power,’ and however much I may sym¬ 
pathize with automobile owners and operators, it 
is my duty to determine what the law is and not 
what it should be.” (Rec., pp. 5 and 6.) 

And yet, notwithstanding this admission, the court be¬ 
low continues: 

“And yet these questions address themselves 
solely to the sound expediency of Congress and 
not to the Court; they in no measure involve the 
power under the constitution to do that which 
Congress has done.” (Rec., p. 6.) 

This conclusion of the Court, it is submitted, is wholly 
unwarranted in view of the decision of the Supreme Court 
of the United States and the Court of Appeals of the Dis¬ 
trict of Columbia (Downs vs. Bidwell, 182 U. S., 261; 
Slate vs. Cumberland & Penn. R. R. Co., 40 Md., 51; Ah 
Fong, 3 Sawyer, U. S. 157; Boyd vs. Nebraska, 143 U. 
S., 169; Kerr vs. Ross., 5th App. D. C., 241; Curry vs. 
D. C., 14th App. D. C., 432; Lappin vs. D. C., 22 App., 
68; McGuire vs D. C., 24 App., 22; Yick Woo vs. Hop¬ 
kins, 118 U. S., 369; Callam vs. Wilson, 127 U. S., 540; 
Gulf C. & S. F. R. Co. vs. Ellis, 165 N. S., 150), and to 
the contrary, under the state of facts as found by the 
police court, it became the duty of that court to hold the 
law in question invalid. 

The court below also held: 
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It has been determined' many times from the 
standpoint of the constitution that there can be no 
question as to the validity of the statute authoriz¬ 
ing an arrest and imprisonment for a failure to 
pay a tax. 

Congress long ago abolished imprisonment for debt in 
the District of Columbia, and counsel is not aware of any 
case in this District where imprisonment has been im¬ 
posed for failure to pay a debt of any nature. 

“On appeal from an order committing defend¬ 
ant for failure to pay a tax, on review of the pro¬ 
ceedings, he may show that the collector made no 
sufficient effort to levy on personal property.” (37 
Cyc., 1257, and cases cited.) 

It is, of course, admitted that penalties may be imposed 
for the nonpayment of taxes and failure to list and make 
return of taxable property. But penalties in this connec¬ 
tion mean increase in taxes and not fines and imprison¬ 
ment. In this District, failure to make returns, exposes 
the delinquent to twenty per cent increase. 

To conclude, if the Court holds this wheel tax to be a 
second direct tax, then it is obvious that Congress erred in 
placing it as an amendment to Section 7 of the act of 
1902, and that it properly belongs to and was intended as 
an amendment of Section 6 of said 1 act. That in such case 
this law would be invalid, for that this particular class of 
property is taxed twice for the same purpose: $1.50 per 
hundred in accordance with the actual cash value, and in 
accordance with the number of passengers the automobile 
will seat; also for that it applies to automobiles owned 
and taxable elsewhere; and finally because it is in direct 
conflict with the acts of 1878, known as the “Organic 
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Act.” If, on the other hand, the Court holds this wheel 
tax to be a license tax, then it is illegal and void because 
no additional privilege is to be granted, for ‘‘if the privi¬ 
lege is one already enjoyed, then the law becomes a nul¬ 
lity.” The Police Court decided that no additional privi¬ 
lege would be granted and that this law twice taxed for 
he same privilege—operating an automobile. 

It does not appear, therefore, how this law can be sus¬ 
tained either as a direct tax or as a license or occupation 
tax. 

Respectfully submitted, 

W. S. Duvau,, 
Attorney for Appellant. 
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LE ROY MARK, Plaintiff in Error, 

V8. 

DISTRICT OF COLUMBIA. 


BRIEF FOR DEFENDANT. 


This is a writ of error to the police court of this District 
seeking to reverse the ruling of that court sustaining an in¬ 
formation charging the plaintiff in error, Le Roy Mark, 
with failure to pay a wheel tax of five dollars on a two-seated, 
three-passenger automobile, owned and operated by the said 
Mark in the District of Columbia. The said tax was im¬ 
posed by the act of May 18, 1910, amending the act of July 
1,1902, commonly known as the personal tax law. 

The plaintiff in error moved to quash the information on 
thirteen specific grounds, alleging the invalidity of the act 
in question, but the motion was overruled and the court sus* 
tained the law. The plaintiff in error applied to this court 
for a writ of error, which was allowed. 
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ARGUMENT. 

It is not easy to understand upon what precise ground the 
plaintiff in error relies to establish the invalidity of this tax. 
On pages 5 and 6 of his brief he complains that the act is 
inconsistent with the act of June 11, 1878 (the act provid¬ 
ing a form of government for the District of Columbia), and 
with the act of July 1, 1902 (the personal tax law). This 
inconsistency is not apparent, but admitting, for the purpose 
of argument, that it exists, the plaintiff in error would estab¬ 
lish the proposition that Congress, which enacted the acts of 
1878 and 1902, did not have the power to alter or amend 
either of them, but that the hands of all future Congresses 
of the United States must be withheld from this subject of 
taxation—a proposition which finds favor neither in logic 
nor in the adjudications—and no cases are cited for its 
support. 

It is argued, again, that this is class legislation—an illegal 
discrimination against the owners of automobiles—and cita¬ 
tions are made from Cooley on Taxation (sec. 394) and the 
Am. & Eng. Enc. (v. 27, p. 609) on page 6 of the plain¬ 
tiff’s brief to substantiate this view. But it is noticed that 
the form of taxation inveighed against by these authorities is 
that which imposes a double burden on certain property 
while other property belonging to the same class is not so 
taxed. This argument is then reduced to this: Is Congress 
justified in putting automobiles into a class by themselves for 
the purpose of subjecting them to a double tax not imposed 
upon other classes of personal property? And this is not a 
question of wisdom, or justice, or expediency on the part of 
Congress, for with these considerations the courts have noth¬ 
ing to do, but a simple question of power. Was there any 
reasonable ground for Congress making such a discrimina¬ 
tion? In the answer to the petition in the case of Le Roy 
Marks vs. District of Columbia, No. 2146, October term, 
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1910, in this court, was an affidavit by the Superintendent of 
County Roads stating the destructive effect of automobile 
travel upon such roads. It is a matter of common knowl¬ 
edge that State, county and city governments have, since 
these vehicles have come into common use, spent a great deal 
of money in oiling and rolling roads to prevent them from 
being entirely destroyed by these agencies. Any person who 
has seen an automobile speeding over a dirt road in dry 
weather (and who has not?) has observed a cloud of dust, 
torn up from the roadbed, following in the wake of the 
vehicle and blown to the side of the road, and he is at no 
loss to understand why these machines should be subject to 
a peculiar burden for the upkeep of the roads. The size, 
weight, great motive power and the high velocity of these 
vehicles stamp them as unique and justify their segregation 
as a class for taxation. But, however, the legislatures of the 
States have not hesitated to seize upon them as special objects 
of legislation, nor have the courts hesitated in holding such 
legislation valid. 

In Berry on Automobiles, section 41, it is said that laws 
affecting automobiles are not objectionable as class legisla¬ 
tion, citing Malett vs. California, 181 U. S., 589, 598; Ma- 
goun vs. Illinois, 170 U. S., 283 294; Barbier vs. Conelly, 
113 U. S., 27-32; R. R. vs. Pa., 134 U S., 232, 237; also Ry. 
vs. Ellis, 165 U. S., 150, 155. See also Huddy on Auto¬ 
mobiles, pp. 72, 73, 75. 

The cases relating to automobiles as a special subject of 
legislation and regulation are collected in 1 L. R. A. N. S., 
215, in the note to Christy vs. Elliott. Among the cases 
there cited, two seem especially applicable. 

Com. vs. Hawkins, 14 Pa. Dist. R., 592: 

Sustaining the validity of an ordinance of Pittsburgh re¬ 
quiring a license fee upon automobiles of $6 where the 
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vehicle is intended to carry one or two persons; and a fee of 
$10 if intended to carry more than two. 

Kersey vs. Terre Haute, 161 Ind., 471: 

Holding that the power of a municipal corporation to 
classify vehicles for the purpose of taxation includes the 
power to exclude automobiles from its scheme of taxation. 

And on the question of discrimination, see 
N. Y. vs. State Board, 199 U. S., 48. 

D. C. vs. Brooke, 214 U. S., 138. 

Double Taxation. 

“The rule against double taxation is a rule of legis¬ 
lation and not of (constitutional) law; it is a ques¬ 
tion of expediency and not of power, and while the 
court will not infer an intention to impose a double 
tax, but rather uphold that construction of a statute 
which relieves property from a double taxation, when 
the statute is susceptible of such a construction with¬ 
out forcing, still the power of the legislature in that 
respect is undoubted.” (Gray on Limitations of Tax¬ 
ing Power, sec. 1362.) 

Judson on Taxation, sec. 426. 

Cases cited in Ry. vs. Ellis, 165 U. S., 155. 

The rule against double taxation applies only to property 
taxes based upon value, not to privilege taxes. 

Chicago vs. Collins, 175 Ill., 445, and cases noted; 

27 Enc. L., 610. 

Payment of a privilege tax does not operate as an ex¬ 
emption from property taxation, unless the statute so pro¬ 
vides. 

Western Un. Tel. Co. vs. State, 9 Baxt. (Tenn.), 509. 
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Equality of taxation is not required by the Constitution. 

9 Pa. St, 361. 

Congress having levied a tax upon an article is not thereby 
precluded from levying another. 

U. S. vs. Benzon, 2 Cliff., 512. 

The power to tax twice, it is said in another case, is as 
ample as to tax once. 

West Chester Gas Co. vs. Chester County, 30 Pa. St., 
232, cited with approval in Pittsburgh, &c., R. R. 
vs. Commonwealth, 66 Pa. St., 73. 

In the last-mentioned case the court said, double taxation 
is of frequent occurrence. The real and personal property 
of a corporation may be taxed, although it pays a tax on the 
stock which purchased it. 

A State may impose upon a bank a privilege tax and upon 
the bank’s assets an ad valorem tax. 

New York vs. Chicago, B. & Q. R. Co., 56 Neb., 572. 

That a corporation pays a license to carry on the business 
of making and selling doors, sash, &c., does not exempt it 
from paying the license required for using wagons and 
drays, even though such use is necessary to carrying on the 
corporation. 

Macon Sash Co. vs. Mayor, 96 Ga., 23. 

Distillers may be taxed on their whiskey stored in their 
warehouses, though they have paid a tax on the business of 
wholesale liquor merchants carried on by them separate 
from the distillery. 

Frankfort vs. Gaines, 88 Ky., 59. 

Income may be taxed though invested in real estate which 
is taxed the same year. 

Lott vs. Hubbard, 44 Ala., 593. 
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Uniformity and Discrimination. 

It is within the power of Congress, acting as the local 
legislature of the District of Columbia, to tax different, classes 
of property within the District of Columbia at different rales. 

Gibbons vs. D. C., 116 U. S., 404. 

Congress may wholly exempt from taxation certain classes 
of property in the District of Columbia. Id. 

“Uniformity” requires all property similarly situated to 
be taxed at the same rate and in the same manner, while 
“equality” requires a fair and equitable distribution of the 
burden of taxation. 

27 Enc. L., 600, and cases n. 3. 

Where the Constitution requires uniformity in distribut 
ing the burden of taxation the legislature is generally per¬ 
mitted to divide property into classes and impose different 
rates on different classes. 

Id., 600, n. 4, and cases. 

Requirement of uniformity does not prohibit specific 
taxes. 

Id. y 601, n. 

The requirement as to uniformity does not take away 
from the legislature the power of selecting the subject of 
taxation. It does require that all the members of the class 
selected shall be included in the taxing law. 

Assessors vs. Central R. Co., 48 N. J. L., 146. 

Railroad property may be separately classed. 

Northern Pac. R. Co. vs. Walker, 47 Fed. Rep., 686. 
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Court officers* fees may be divided into two classes and 
varying rates imposed according to whether the same incum¬ 
bent holds one or more offices. 

Com. vs. Anderson, 178 Pa. St., 171. 

There is no imperative requirement that taxation shall 
be equal. If there were, the operations of government must 
come to a stop, from the absolute impossibility of fulfilling it. 

1 Cooley, p. 254. 

An excise tax on one kind of business only is not illegal 
for the discrimination; it is always to be conclusively pre¬ 
sumed that the legislature found good and controlling rea¬ 
sons impelling the action it has taken, and that in view of 
the circumstances which were known to its members, the tax 
which has been provided for is reasonable. 

1 Cooley on Taxation and cases, pp. 255, 256. 

“The tax is uniform when it operates with the same force 
and effect in every place where the subject is found.” Moore 
vs. Miller, 5 App., 420. 

A tax upon carriages is not a direct tax. 

Hylton vs. U. S., 3 Dallas, 171, 173; 1 Story on 
Const., § 954, 957; Pacific Ins. Co. vs. Soule, 7 
Wall., 433, 444, 446. 

Pacific Express Co. vs. Seibert, 142 U. S., 339. 

Tax on business done within the State does not violate 
requirements of uniformity and equality. See pages 351 and 
352 as to uniformity, citing Home Insurance Company vs. 
New York, 134 U. S., 594, 606-7. 

Peddlers of foreign goods may be taxed as a distinct class. 

Rosenbloom vs. State, 64 Neb., 342. 

Live stock brought into the State to graze; legislature may 
make a special class of them. 

Wright vs. Stinson, 16 Wash., 368. 
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Non-residents may be classed by themselves for the pur¬ 
pose of taxation. 

Nelson Lumber Co. vs. Lorrine, 22 Fed. Rep., 54. 

D. C. vs. Brooke, 214 U. S., 138, and cases cited in 

the opinion of the court. 

Occupation, Business, and Privilege Taxes. 

“These taxes are not taxes upon property, and, con¬ 
sequently, are not subject to constitutional restric¬ 
tions upon the power to tax property; such as, for ex¬ 
ample, that taxes shall be uniform and equal. Nor 
under the general requirement that all taxation 
shall be uniform and equal, is it necessary that all 
occupations should be taxed; but it is sufficient if nil 
in the same class are taxed alike.” 

25 Enc., 480-1 (1st ed.). 

“The provision merely requires that a tax on each 
member of the same class shall be the same. It does 
not prevent dividing objects of taxation into classes 
and imposing different taxes on each class.” 

Id., n. (481). 

“The tax upon warehousemen which is measuied 
by the number of warehouses employed, is held to 
be uniform and equal.” 

Id., n. (481). 

Hodgson vs. N. O., 21 La. Ann., 301. 

“As it is a tax upon keepers of billiard tables, the 
whole being assessed upon each and every table.” 

Merriam vs. N. O., 14 La. Ann., 318, n. 
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“Any avocation may be mjade a privilege by the 
legislature by the requirement of a license tax for its 
exercise.” 

Id., 485, n. 

Mabye vs. Tower, 1 Humph. (Tenn.), 94. 
Run vs. Cullen, 13 Lea (Tenn.), 202. 

State V8. Sablier, 3 Heisk. (Tenn.), 281. 


IN GENERAL. 

Analogous Principles and Cases. 

Cities over ten thousand allowed 15 peremptory challenges 
in capital cases, and elsewhere in the State only 8, does not 
deny equal protection of the laws under Fourteenth Amend¬ 
ment. 

Hayes vs. Mo., 120 U. S., 68. 

A statute of Kansas, making railroad companies liable for 
all damages done to any employee by reason of negligence 
of its agents, engineer or other employees, not a deprivation 
of property without due process, nor does it deny equal pro¬ 
tection of laws, and there is no conflict with Fourteenth 
Amendment. 

Mo. Pac. Ry. vs. Mackey, 127 U. S., 205. 


In Kersey et at. vs. City of Terre Haute, 161 Ind., 471, 
the court said: 

“The power to tax is legislative in its character, 
and it is not required under the constitution of this 
State that there should be such an exact exclusion 
and inclusion of subjects of taxation as to meet fully 
the approval of the judicial mind as to what is reason¬ 
able. 

2k 
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“In the exercise of the power of classification a 
common council of a city is authorized, in a vehicle 
tax ordinance, to exclude from its scheme of taxation 
electric street cars and automobiles. 

“A vehicle tax ordinance is not rendered invalid 
because it fails to provide for the taxing of vehicles 
of non-residents who habitually use the streets of the 
city. 

“The provisions of the constitution (section 3, 
article 10) relating to uniformity applies only to a 
direct tax upon property, and does not apply to 
taxation imposed upon privileges and occupations. ,, 

Denver City Railway Company vs. City of 
Denver, 21 Col., 350. 


In Davis vs. Mayor, &c., of Macon, 64 Ga., 128, the court 
said: 


“The city of Macon having power by charter to 
tax all persons exercising within the city any pro¬ 
fession, trade, or calling of any kind whatsoever, may 
levy and collect a license tax upon every firm re¬ 
tailing meat in the city. An exception in the ordi¬ 
nance excepting farmers selling their own produce 
does not make the tax invalid. The tax is a busi¬ 
ness tax, and a farmer’s business is production, not 
trade, and a sale by himself of what he raises or 
produces is merely occasional and incidental. 

“The city may also tax a butcher or retailer of 
meats upon the wagon or wagons used in his busi¬ 
ness, and this likewise is part of the business tax. 

“That the property taxed has already paid or been 
taxed ad valorem is no obstacle to the imposition of 
a business tax on the vehicles.” 
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Giozza vs. Tieman, 148 U. S., 657: 

Taxation of persons engaged in sale of liquors not invalid. 
The iron rule of equality discussed (662). 

Ry. vs. Wright, 151 U. S., 470: 

Taxation of rolling stock and other unlocated property by 
the counties traversed legal. 

Ry. vs. Mathews, 165 U. S., 1: 

Making railroads liable for property injured by fire, 
directly or indirectly, from locomotives is legal. 

Watson V8. Nevin, 128 U. S., 578: 

A statute of Kentucky authorizing the city of Louisville 
to open and improve streets and assess costs against adjoin¬ 
ing lot owners is valid. 

Bell’s Gap R. R. vs. Pa., 134 U. S., 232: 

Assessment on face value of bonds instead of actual value 
valid. 


Judicial Function. 

Courts cannot interfere with the legislature in the exercise 
of the taxing power, unless constitutional limitations are con¬ 
travened. 

27 Enc. (1), n. 5, citing many cases, and 
Del. R. R. Tax, 18 Wal., 206. 

State Tax on Gross Receipts, 15 Wal., 296. 

Kirkland vs. Hotchkiss, 100 U. S., 691. 

Cooper vs. Telfair, 4 Dal., 14. 

"If the legislature keeps within its proper sphere of 
action and does not impose burdens under the name 
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of taxation, which are not taxation in fact, its de¬ 
cisions as to what is proper, just, and politic, both in 
respect to the subjects of taxation and the kind and 
amount of taxes, must be final and conclusive.” 

27 Enc., 616, n. 

Turner vs. Althous, 6 Neb., 54. 

Bank vs. Billings, 4 Pet., 561. 

Shaw vs. Dennis, 10 Ill., 418. 

Wynehamer vs. People, 13 N. Y., 404. 

“The burden of proof is upon him who assails the 
action of the legislature, and to warrant judicial in¬ 
terference he must make out a clear case of violation 
of judicial interference.” 

Id., n. 

Brown vs. Denver, 3 Colo., 169. 

It is within the province of the courts, however, to deter¬ 
mine in particular cases, whether the extreme boundary of 
legislative power has been reached and passed. 

Cummings vs. Bank, 101 U. S., 153. 

But courts cannot declare an act void merely because it is 
opposed to the spirit of the Constitution. The incompati¬ 
bility with the Constitution must be clear. 

Livingston Co. vs. Darlington, 101 U. S., 407. 
Fletcher vs. Peck, 6 Cr., 128. 

The Constitution. 

By section 8, article I, of the Constitution— 

“Congress shall have the power to lay and collect 
taxes, duties, imposts, and excises, to pay the debts 
and provide for the common defense and general wel¬ 
fare of the United States; but all duties, imposts, and 
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excises shall be uniform throughout the United 

States.” 

But this does not apply to local taxation in the District of 
Columbia. 

Loughborough vs. Blake, 5 Wheat., 317. 

Gibbons vs. D. C., 116 U. S., 107. . 

Parsons vs. D. C., 170 U. S., 56. 

See also 

Moore vs. Miller, 5 App., 420. 

Davidson vs. New Orleans, 96 U. S., 97, 106. 

And this is a complete answer, if one were necessary, to 
the doctrine of implied restraint, sought to be invoked by 
the plaintiff in error. (See his brief, p. 9.) 

This wheel-tax law is an amendment to that part of the 
personal tax law relating to licenses, and so, in form at 
least, is a license or privilege tax. 

The acts pertaining to the present case are printed as an 
appendix hereto, for the information of the court. 

Respectfully submitted, 

Edward H. Thomas, 

Francis H. Stephens, 

Attorneys for Appellee. 
















APPENDIX. 


The speed of automobiles in the District of Columbia was 
regulated by act of Congress approved June 29, 1906 (34 
Statutes, 621). The appropriation act approved March 2, 
1907 (34 Statutes, 1126), makes the following provision: 

“For the purchase of metal identification number tags for 
motor vehicles in the District of Columbia, three hundred 
dollars, or so much thereof as may be necessary; and the 
Commissioners of the District of Columbia are hereby au¬ 
thorized to amend the regulations controlling motor vehicles 
so as to provide that for such identification tax and registra¬ 
tion thereof the owner of each motor shall pay the sum of 
one dollar and the secretary of the automobile board shall, 
after the payment of said fee to the collector of taxes, Dis¬ 
trict of Columbia, issue to said owner the identification num¬ 
ber tag.” 

Act February 5, 1908, 35 St., 12: 

“For additional amount required for the purchase of 
enamel metal identification number tags for motor vehicles 
in the District of Columbia, two hundred and fifty dollars; 
and the Commissioners of the District of Columbia are 
hereby authorized to amend the regulations controlling 
motor vehicles so as to provide that for such identification 
tag and registration thereof the owner of each motor 
vehicle shall pay the sum of two dollars and the secretary of 
the automobile board shall, after the payment of said fee to 
the collector of taxes, District of Columbia, issue to said 
owner the identification number tag.” 


* 
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'Act March 3, 1909, 35 St., 693: 

“Automobile Board: For secretary or acting secretary of 
the automobile board, three hundred dollars: Provided, That 
hereafter there shall be assessed and collected an annual 
wheel tax on all automobiles or other motor vehicles owned 
and operated in the District of Columbia, having seats for 
only two persons the sum of three dollars, and on all such 
vehicles having seats for more than two persons an addi¬ 
tional tax of two dollars for each additional seat.” 

Act May 18, 1910 (36 Stats., 379): 

“Automobile Board: Secretary or acting secretary of the 
automobile board, three hundred dollars.” 

“The act of Congress approved July first, nineteen hundred 
and two (32 Stats., 617-629), entitled, ‘An act making ap¬ 
propriations to provide for the expenses of the government 
of the District of Columbia for the fiscal year ending June 
30, nineteen hundred and three, and for other purposes/ be, 
and the same is hereby amended by adding to section seven 
of the said act, at the end thereof, the following: 

“That hereafter there shall be assessed and collected an an¬ 
nual wheel tax on all automobiles, or other motor vehicles 
owned or operated in the District of Columbia, having seats 
for only two persons, the sum of three dollars; and on all 
such vehicles having seats for more than two persons an ad¬ 
ditional tax of two dollars for each additional seat.” 

“Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That the amendment to section forty-four hundred and 
seventy-two of the Revised Statutes, approved February 
twentieth, nineteen hundred and one, be amended to read as 
follows: 

“Nothing in the foregoing or following sections of this act 
shall prohibit the transportation by steam vessels of gasoline 
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or any of the products of petroleum when carried by motor 
vehicles (commonly known as automobiles) using the same 
as a source of motive power: Provided, however, That all fire, 
if any, in such vehicles or automobiles, be extinguished im¬ 
mediately after entering the said vessel, and that the same 
be not relighted until immediately before said vehicle shall 
leave said vessel: Provided further, That any owner, master 
or agent, or other person having charge of passenger steam 
vessels shall have the right to refuse to transport automobile 
vehicles the tanks of which contain gasoline, naphtha, or 
other dangerous burning fluids.” 

Act July 1, 1902, 32 St., 617: 

“Par. 11. That proprietors or owners of hacks, coaches, 
omnibuses, carriages, wagons, and other passage vehicles, for 
hire, shall pay license taxes as follows: Vehicles drawn by 
one animal, six dollars per annum; autovehicles, automo¬ 
biles, or other horseless vehicles by whatever name called, 
and vehicles drawn by more than one animal, nine dollars 
per annum. Licenses issued under this section shall date 
from July first in each year. The driver of every licensed 
passenger vehicle, while transacting business as such driver 
shall wear conspicuously upon his breast a badge numbered 
to correspond with the license of his vehicle. The badge 
shall be furnished by the District of Columbia and a tax of 
fifty cents shall be charged therefor in addition to the 
amount of the vehicle license.” 

“Par. 13. That proprietors or owners of establishments 
where autovehicles of any pattern or description, or motor 
power whatsoever are kept for hire or are kept or stored for 
others, for profit or gain, shall pay a license tax of twenty- 
five dollars per annum for ten vehicles or less than two dol¬ 
lars additional for each vehicle in addition to ten: Provided, 
That nothing in this paragraph shall be construed as to ex¬ 
empt the owner of any vehicle using the public stands from 
3k 
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paying the additional license tax provided in paragraph 
eleven of this section/’ 

{Section 6 of the appropriation act approved July 1, 1902 
(32 Statutes, 617-629), provides a scheme for taxation of 
tangible personal property of one and one-half per centum 
on the assessed value thereof (par. 2). 

Section 7 of this act (par. 1) provides, “that no person 
shall engage in or carry on any business, trade, profession 
or calling in the District of Columbia for which a license 
tax is imposed by the terms of this section without having 
obtained a license so to do.” The remaining forty-seven 
paragraphs of this section prescribe with some detail the 
license taxes for this District. 

“Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assembled, 
That there shall be levied, collected, and paid, upon all car¬ 
riages for the conveyance of persons, which shall be kept by 
or for any person, for his or her own use, or to be let out to 
hire, or for the conveying of passengers, the several duties 
and rates following, to wit: For and upon every coach, the 
yearly sum of ten dollars—for and upon every chariot, the 
yearly sujn of eight dollars—for and upon every phaeton 
and* coaches^ six dollars—for, and upon every other four 
wheel and every two-wheel top carriage, two dollars—and 
upon every other two-wheel carriage, one dollar. Provided, 
always , That nothing herein contained shall be construed to 
charge with a duty any carriage usually and chiefly em* 
ployed in husbandry, or for transporting or carrying of 
goods, wares, merchandise, produce or commodities.” (Sec. 
1, act of June 5, 1794; 1 Stats., 374). 
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